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P.O. Box 83720
Boise, Idaho 83720-0010
(208) 334-4534
PAUL R. PANTHER
Deputy Attorney General
Chief, Criminal Law Division
LORI A. FLEMING
Deputy Attorney General

IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)

)
Plaintiff-Respondent,

NO. 41340

)

)
)

V.

Jerome Co. Case No.
CR-2005-2745

)

)
)
)

DAVID WAYNE HENDERSON,
Defendant-Appellant.

RESPONDENT'S BRIEF

-----------------)
Issue
Has Henderson failed to establish that the district court abused its discretion
when, upon revoking probation, it ordered executed, without reduction, his underlying
unified sentence of six years, with three years fixed, imposed upon his guilty plea to
forgery?

Henderson Has Failed To Establish That The District Court Abused Its Sentencing
Discretion
Henderson produced counterfeit checks, forged signatures on the checks, and
passed bad checks at numerous businesses in Twin Falls and Jerome Counties including Red's Trading Post, D&B Supply, Costco Wholesale, and Trave
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for a total amount exceeding $12,000.00.

(R., pp.11-12; PSI, pp.3-5. 1)

He also

attempted to cash a forged counterfeit check at Moneytree for $855.33; however, the
teller was unable to verify the check and refused to cash it. (PSI, p.3.)
The state charged Henderson with two counts of forgery in the instant Jerome
County case. (R., pp.53-54.) Pursuant to a plea agreement, Henderson pied guilty to
one count and the state dismissed the second count and agreed to recommend that the
sentence in the instant case run concurrently with Henderson's sentence in the Twin
Falls forgery case.

(R., pp.48-49; PSI, p.2.)

The district court imposed a unified

sentence of six years, with three years fixed, ordered that the sentence run concurrently
with Henderson's sentence in the Twin Falls case, and retained jurisdiction. (R., pp.5562.)

Following the period of retained jurisdiction, the district court suspended

Henderson's sentence and placed him on supervised probation for five years.

(R.,

pp.71-78.)
Approximately two years later, on April 28, 2008, Henderson's probation officer
filed a report of violation alleging that Henderson had violated the conditions of his
probation by: (1) being discharged from Cognitive Self-Change on September 15, 2006
for failure

to attend, being discharged from CSC on December 12, 2006 for failure to

attend, being discharged from CSC on April 2, 2007 for failure to attend, and being
discharged from CSC on April 24, 2008 for telling Pro-Active Advantage to "kick him
out"; (2) failing to comply with his probation officer's instructions to re-enroll in CSC on
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PSI page numbers correspond with the page numbers of the electronic file
"Confidential Exhibits.pdf."
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three separate occasions; (3) failing to pay for his substance abuse evaluation; (4)
testing positive for methamphetamine and marijuana on October 18, 2007 and admitting
to using methamphetamine in October 2007, November 2007, and March 2008; (5)
failing to call in to Advanced Drug Detection as instructed on 68 separate occasions,
failing to show up at Advanced Drug Detection for UA testing on 13 separate occasions,
and being a "no call/no show" at the Passpoint program on seven separate occasions;
and (6) failing to make payments toward his court-ordered financial obligations for eight
consecutive months. (R., pp.84-87, 98-100.) Henderson admitted the allegations and
the district court continued him on supervised probation for five years beginning on
September 8, 2008. (R., pp.154, 158-69.)
On November 15, 2011, Henderson's probation officer filed a second report of
violation, alleging that Henderson had violated the conditions of his probation by
committing the new crimes of possession of methamphetamine and possession of a
controlled substance with the intent to deliver; failing to provide a UA sample on March
7, 2011; using methamphetamine daily from August to November 2011; and quitting his
job without permission, failing to complete job search, and failing obtain full-time
employment. (R., pp.209-12.) Henderson admitted that he had violated the conditions

of his probation by committing the new crime of possession of methamphetamine and
by using methamphetamine, and the state withdrew the remaining allegations. (6/4/12
Tr., p.9, L.22 - p.11, L.7.)

The district court revoked Henderson's probation and

ordered the underlying sentence executed, granting Henderson 362 days of credit for
time served. (R., pp.246-50.) Henderson filed a notice of appeal timely from the district
court's order revoking probation. (R., pp.251-55.)
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Henderson asserts that the district court abused its discretion when, upon
revoking probation, it did not sua sponte reduce his sentence, in iight of his claim that
he was compliant with probation "much" of the time, that he paid all of his restitution in
the instant case, and that he completed all of his required treatment and programming.
(Appellant's brief, pp.2-4.)

There are two reasons why Henderson's argument fails.

First, Henderson requested the sentence he received and is therefore precluded by the
invited error doctrine from challenging the sentence on appeal.

Second, even if this

Court reviews the merits of Henderson's claims, he has failed to establish an abuse of
sentencing discretion.
A party is estopped, under the doctrine of invited error, from complaining that a
ruling or action of the trial court that the party invited, consented to or acquiesced in was
error. State v. Carlson, 134 Idaho 389, 402, 3 P.3d 67, 80 (Ct. App. 2000).

The

purpose of the invited error doctrine is to prevent a party who "caused or played an
important role in prompting a trial court" to take a particular action from "later
challenging that decision on appeal." State v. Blake, 133 Idaho 237, 240, 985 P.2d 117,
120 (1999). This doctrine applies to sentencing decisions as well as to rulings during
trial. State v. Leyva, 117 Idaho 462, 465, 788 P.2d 864, 867 (Ct. App. 1990).
At the June 4, 20.12 hearing on Henderson's probation violation, Henderson's
counsel twice requested that the district court impose the original sentence. (6/4/12 Tr.,
p.5, Ls.7-14; p.12, L.23 - p.13, L.2.) The court granted Henderson's request, revoked
probation, and imposed the underlying sentence of six years, with three years fixed.
(R., pp.246-50.)

Because Henderson received the sentence he requested at the

disposition hearing, he cannot claim on appeal that it is excessive or that the district
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court abused its discretion by declining to reduce his sentence. Therefore, Henderson's
claim of an abuse of sentencing discretion is barred by the doctrine of invited error.
Even if this Court considers the merits of Henderson's claim, he has stiil failed to
establish an abuse of discretion. Upon revoking a defendant's probation, a court may
order the original sentence executed or reduce the sentence as authorized by Idaho
Criminal Rule 35. State v. Hanington, 148 Idaho 26, 28, 218 P.3d 5, 7 (Ct. App. 2009)
(citing State v. Beckett, 122 Idaho 324, 326, 834 P.2d 326, 328 (Ct. App. 1992); State v.
Marks, 116 Idaho 976, 977, 783 P.2d 315, 316 (Ct. App. 1989)). A court's decision not
to reduce a sentence is reviewed for an abuse of discretion subject to the wellestablished standards governing whether a sentence is excessive.

Hanington, 148

Idaho at 28, 218 P.3d at 7. Those standards require an appellant to "establish that,
under any reasonable view of the facts, the sentence was excessive considering the
objectives of criminal punishment." State v. Stover, 140 Idaho 927, 933, 104 P.3d 969,
975 (2005). Those objectives are: "(1) protection of society; (2) deterrence of the
individual and the public generally; (3) the possibility of rehabilitation; and (4)
punishment or retribution for wrong doing." State v. Wolfe, 99 Idaho 382, 384, 582,
P.2d 728, 730 (1978).

The reviewing court "will examine the entire record

encompassing events before and after the original judgment," i.e., "facts existing when
the sentence was imposed as well as events occurring between the original sentencing
and the revocation of probation." Haninqton, 148 Idaho at 29, 218 P.3d at 8.
Henderson's conduct while on probation did not warrant a reduction of sentence,
particularly in light of his lengthy periods of noncompliance, ongoing substance abuse
and criminal offending, and failure to rehabilitate. Henderson was originally placed on
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probation on March 31, 2006.

(R., pp.71-78.)

He started Cognitive Self-Change on

April 21, 2006, and was discharged less than five months later for failure to attend. (R.,
p.84.)

Henderson was re-enrolled in CSC on October 4, 2006, and was discharged

again just two months later for lack of attendance.

(R., pp.84-85.)

Henderson's

probation officer then instructed Henderson to "contact Lifestyle Changes Counseling
and try to get back into CSC;" however, Henderson failed to contact Lifestyle Changes
Counseling and, over two months later, his probation officer had to make the
arrangements to re-enroll Henderson in CSC at Probation and Parole. (R., pp.84-85.)
Henderson was subsequently discharged from CSC for failure to attend after less than a
month in the program.

(R., pp.85, 90.)

Henderson's probation officer then ordered

Henderson to enroll in another CSC group within two weeks; however, Henderson again
failed to abide by his probation officer's instructions and, six weeks later, on May 17,
2007, his probation officer again instructed Henderson to enroll in CSC, giving him until
June 7, 2007 to do so.

(R., p.85.)

Henderson's probation officer also instructed

Henderson "to do one (1) UA a week and he was to call Advanced Drug Detection
everyday and they would tell him when to come in for the UA." (R., p.86.) Henderson
failed to enroll in a CSC group, failed to call Advanced Drug Detection five times, and
failed to show up at Advanced Drug Detection for UA testing once between May 17,
2007 and June 7, 2007. (R., pp.85, 98.) His probation officer then gave him another
month to get enrolled in CSC, during which time Henderson failed to cail in to Advanced
Drug Detection eight times and failed to show up for UA testing once. (R., pp.85, 98.)
Henderson finally enrolled in CSC at Pro-Active Advantage in July 2007, at which
time he told the facilitator that he "was on level 4" and was instructed to provide proof
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that he had completed levels one through three. (R., p.93.) Henderson did not comp!y
with this instruction despite being repeatedly reminded over a period of approximately
six months, and finally, the facilitator required Henderson to "start over on level 1." (R.,
p.93.)

Between July 5, 2007 and October 18, 2007, Henderson failed to call in to

Advanced Drug Detection 36 times and failed to show up for UA testing 10 times. (R.,
pp.85, 98-99.)
marijuana.

On October 18, 2007, he tested positive for methamphetamine and

(R., p.85.)

Over the following three weeks, Henderson failed to call in to

Advanced Drug Detection nine times and failed to show up for UA testing once. (R., pp.
99-100.) On November 8, 2007, he admitted that he had used methamphetamine on
October 14, 2007 and November 3, 2007.

(R., p.85.)

Henderson was subsequently

enrolled in the Passpoint program (in December 2007) and "was instructed to call in
everyday and would continue to do 1 UA a week. Henderson was a no call/no show for
Passpoint on 01/08/08, 02/28/08, 03/05/08, 04/04/08, 04/07/08 and 04/18/08."

(R.,

p.86.) He also admitted to using methamphetamine on two occasions in March 2008.
(R., p.86.)

On April 24, 2008, Henderson was discharged from CSC (for the fourth time) "for
lack of appropriate motivation to complete the CSC program" and because he told the
group counselor that his probation officer "told her to kick him out of CSC," which was
untrue. (R., pp.85, 93.) Pro-Active Advantage staff characterized Henderson's recent
behavior as "aggressive and defiant," and reported that he "did not submit his level 1
assignment and appeared to be simply biding his time." (R., pp.91, 93.) The group
counselor stated that, on April 24, 2008, Henderson "was particularly disruptive in the
group setting.

He was disrespectful to both peers and [his] counselor.
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He was

considered 'completely out of control.' Both his language and behavior were offensive
and belligerent. He was confronted repeatedly by [his] counselor and peers regarding

his disruption of group and his rudeness towards others." (R., p.91.)

Program staff

concluded, "Based on client's attitude and behavior, his motivation to attend iOP is
questionable at this time. He does not appear to have the desire to follow rules and be
respectful of others.

His progress in CSC was minimal, at best," and that

Henderson's prognosis was "[v]ery guarded to poor as client's criminal thinking and
behaviors remain intact." (R., pp.92, 94.)
On April 28, 2008, Henderson's probation officer filed a report of violation with
respect to all of the above violations, which occurred consistently over a period of two
years -- nearly the entire time Henderson was on probation.

(R., pp.84-88.)

Henderson's probation officer concluded that Henderson no longer appeared to be a
viable candidate for community supervision based on his "continued non-compliance"
and recommended that Henderson's probation be revoked and the underlying sentence
executed. (R., p.87.) The district court nevertheless showed leniency and reinstated
Henderson on supervised probation in September 2008. (R., pp.158-63.)
On March 6, 2011, Henderson tested positive for methamphetamine. (R., p.190.)
In May 2011, Henderson filed a motion to terminate his probation early; however, the

district court denied the motion without prejudice in June 2011 because there was no
information or input provided from Probation and Parole.

(R., pp.175-77, 181.)

In

August 2011, Henderson began using "a 'teener' a day" of methamphetamine, and

continued to do so for approximately three months until he was arrested on new criminal
charges.

(R., pp.188-90.)

He quit his job in October 2011 and made no attempts to
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obtain new employment despite being required by his probation officer to do so.

(R.,

p.191.) On November 9, 2011, Henderson's probation officer received a call "from Twin

Falls City Police Officer Ken Rivers that Mr. Henderson reported that he was a victim of
a theft and a report was taken. When the suspects were apprehended they stated they
did burglarize Mr. Henderson's home and they had stolen a pound and a half of
marijuana and a firearm." (R., p.191.) A few days later, Henderson's probation officer
conducted a home visit, during which Henderson tested positive for methamphetamine.
(R., p.190.)

WhiJe searching Henderson's residence, officers found four baggies

containing methamphetamine, "pen casings containing a white residue and a large
piece of glass that appeared to have methamphetamine on it, a scale with white residue
and a box of sandwich bags with various sizes of small clear plastic zip-loc closure type
bags," a glass pipe with burnt white residue, a glass pipe "that had been used for
smoking haze," and a small zip-loc bag containing methamphetamine residue.

(R.,

pp.188, 190, 194-95.) Henderson also "admitted to recently having a large quantity of
marijuana in his house held for sale." (R., p.196.) He was arrested for possession of
methamphetamine, possession of a controlled substance with intent to deliver, and
trafficking in marijuana. (R., pp.187-90.) Henderson's probation officer filed a report of
violation and Henderson later admitted to violating the conditions of his probation by
using

methamphetamine

and

committing

the

new

crime

of

possession

of

methamphetamine. (R., pp.188-92; 6/4/12 Tr., p.9, L.22 - p.11, L.7.)
Henderson has clearly demonstrated, based on the seriousness of his new
offenses, an abject failure to rehabilitate.

He continues to present a danger to the

community as evinced by his escalating drug use and drug-related criminal behavior.
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The district court considered all of the relevant information and reasonably determined
that execution of Henderson's sentence without reduction was appropriate, particularly
in light of Henderson's lengthy periods of noncompliance with the conditions of
community supervision, his continued substance abuse and criminal offending, and his
failure to rehabilitate despite having completed community-based programming. Given
any reasonable view of the facts, Henderson has failed to establish an abuse of
sentencing discretion.

Conclusion
The state respectfully requests this Court to affirm the district court's order
revoking probation and ordering Henderson's underlying sentence executed without
reduction.
DATED this 13th day of March, 2014.

VICTORIA RUTLEDGE
Paralegal
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CERTIFICATE OF MAiLING
I HEREBY CERTIFY that on this 13th day of March, 2014, I caused a true and
correct copy of the foregoing RESPONDENT'S BRIEF to be placed in the United States
mail, postage prepaid, addressed to:
ERIC D. FREDERICKSEN
BRADY LAW, CHARTERED
St. Mary's Crossing
2537 W. State Street, Suite 200
BOISE, ID 83702

Deputy Attorney Gener.
\
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